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. fair and competitive services
. navigation and safety

. hazardous materials, safety
Incidents, land use planning...

. equitable and just
treatment of workers
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Port Regulation

e Regulatory concerns when formulating a
port reform strategy

e Strategies to enhance port sector competition
e Designing a port regulatory system

e Summary and conclusions

World Bank Port Reform Toolkit 3 Module 6



How do ports compete ?

Inter-port competition

Intra-port competition

Intra-terminal competition



Assessing Port Competition (1/2)

. . technical capabilities of the ports, available
Inland connections, overall transport system costs

. . berth occupancy, ship waiting time
and berth utilization ratio assess the supply/demand balance

. with historical rates, with rates at other ports
In the same country and with theoretical rates based on “model
port” costs

. . financial profit should not be “abnormally”
high. Return on equity and return on assets relate it to investment.
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Costs of an Inadequate

Regulatory Framework

Inefficient high-cost

competitiveness

private monopolies

Illegal practices



Port Regulation

« Regulatory concerns when formulating a port
reform strategy

o Strategles to enhance port sector competition

* Designing a port regulatory system

e Summary and conclusions
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Competition Enhancement Strategies

COMPETITION COMPETITIVE

ENHANCEMENT ENHANCEMENT
STRATEGY REMEDIES

+ "Structural” | S1-introduce new berths/terminals

S2-divide existing port into terminals
S3-divide operation within the terminal
S4-short-term operating agreement/

Competition | lease/management contract
Diagnosis

SN w1 [ Rifile/monitor tariffs
+ Regulatory H R2-set tariffs/profitability limits




Structural Strategies

e Introduces
o Competition reduces the needed
 Balance sought between

o efficiency gains from economies of scope
e cost reductions from competitive pressures
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Regulatory Strategies

Tariff filing

Setting of tariffs

communication between port planners and
regulators
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Operational Environment

Port
Setting

Facility
Setting

WarliLirrae

srrall
port

1 berth
1 berth
3 berths
1 berths

1 berths

low
irecivirm
high
high

rredium

Transport
aptions

Competitiveness Indicators

Berth
utillzation

Relative tariff
competitiveness  profitability

Part

12 berthe
12 berthe
12 berths
12 berths
12 berthe

low
medium

1
1
3.4
1,2

levey
rradium

high

high

rmediurm

M/A
M/A
M/A
M/A

M/A

lewe
medium

hikgh

high

rmedium

Solutions

Competitive
Remedies

Structural Regulatory

22 berthe
32 berths
22 berthe
22 berthe
22 berthe

Iy
rriecliuim
hiigh
hilgh
Iy

M
M
M
M
similar rates

[
rrvedium
high
high
rmedium

S
53
51
53

lawy
hilgh
Iy
rriecliuim
lawy

M
M
M
sirmilar rates
[owar

Structural Codes:

51 - introduce new berths terminalks

52 - divide existing port into terminals

53 - divide opseration within the terminal

54 - short-term aperating agreement/dease/s
management contract

Tramsport Option Codes:

1 - m othier ports or intermodal options

2 - mo possibility for facility expansion/construction of a new port
3 - possibility to expand existing facility

4 - possibility to construct a new port/terminal nearby

5 - other port or intermodal options

Requilatory Codes:
R1 - file/monitor tariffs
R2 - set tariffs/profitability limits




Port Regulation

« Regulatory concerns when formulating a port
reform strategy

o Strategies to enhance port sector competition

e Designing a port regulatory system

e Summary and conclusions
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Regulatory Design Principles

A port regulatory system should be...

- or controlling

- with the institutional capabilities
and resources of regulators
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Guidelines for Regulatory Design

« Understanding of competitive environment
» Understanding risk of antitrust behavior
» Define form of economic regulation

o Separate port operations regulation from competition
regulation

» For economic regulation, knowledge of cost structure

e For monitoring behavior, define the reporting requirements
o Communicating antitrust competition policy

 |Input from regulated in policy and case deliberations

» Enforceable decisions with recourse for appeal
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Eight Steps in Regulatory System Design

1. Specify objectives

Review existing law

Determine institutional arrangements for regulatory
oversight

Consider extent of regulatory discretion

Identify regulatory tools/mechanisms

Define operational/financial performance indicators
Establish case disposition and appeal process
Incorporate regulatory policy into law
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Step 1 : Specify the essential
regulatory objectives and tasks

* Promotion of

o Satisfaction of

* Protection of

* Protection and promotion of

* Prevention of pricing or service

 Protection of against unfair government action
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Step 2 : Conduct legal review
of regulatory system

 Constitutional and legislative division of
responsibilities for service among national, regional and
local governments

» General legislation affecting private sector involvement
e Issues related to land use titling

e Competition law

e Contract and Concession law
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Step 3 . Determine Institutional
Arrangements for Regulatory Oversight (1/4)

 Should the regulation be or ?

- Advantages of a multisectoral regulatory agency:

e administrative economies of scope

e lower risk of corruption

 uniform application of competition policy across all sectors
» allows cross-sectoral impact assessment of possible
enforcement action

- Drawbacks :
o array of cases to pursue
o insufficient specific industry expertise
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Step 3 . Determine Institutional
Arrangements for Regulatory Oversight (2/4)

 Should the regulator be or ?

* How can th?e regulatory entity encourage direct

- Establishing user advisory boards

- Encouraging cooperation in evidence gathering/ testimony in
regulatory hearings

- Having user representatives on Port Authority boards

- Establish web site to seek input, convey case decisions

e Port user membership on regulatory boards should not be
permitted
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Step 3 . Determine Institutional
Arrangements for Regulatory Oversight (3/4)

* How can the regulatory entity’s be protected ?

- Threats :
e Short-term political pressure

* Undue influence of port operators and service providers
- Remedies :

* Establish the agency as an independent body
 Professionalization of the regulatory function

 Rules avoiding potential conflict of interest among regulatory staff
» Separation of the competition and operational regulations

e Anonymity in case assignments

* No involvement of CEO in actual decisions

e Case disposition independence

» Appoint board members/commissioners to staggered terms
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Step 3 . Determine Institutional
Arrangements for Regulatory Oversight (4/4)

* How should the regulatory authority with other
regulatory institutions ?

e How can requirements for and

be met ?

Exemption from civil service salary restrictions and
earmark funding to...

 Recruit and retain better-qualified staff
 Hire external consultants
 Hire verification companies for performance audits
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Step 4 : Consider Degree of
Regulatory Discretion

» Seek balance between regulatory function and
operational encroachment

» Avoid being cornered in -- assure ability to change rules
as market and other conditions dictate
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Step 5 : Identify Appropriate
Regulatory Tools and Mechanisms

. may be applicable if...

- Sufficient information is available
- The authority can require the regulated enterprise to disclose it
- This information’s accuracy and reliability are verifiable

o Different from country to country and from sector to sector:
-Rate-of-return regulation
-Price caps regulation
-Revenue-yield controls
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Step 6 : Specify Operating and
Financial Performance Indicators

Performance standards may...

. In accord with the scheduled
during the term of agreement

 Take into account the operator’s

e Address the , particularly on the berth
(connectivity, frequency, gross berth productivity, waiting
rate...)

e Take Into account the
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Step 7 : Establish Appeals
Process and Procedures

 Appeal through regulator’s case disposition process
 Appeal through the courts

e International arbitration
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Competitors

Consumers

Public Interest Groups

Concerned Citizens

Lawyers Representing Aggrieved Parties
Politicians

Government Agencies

Antitrust Monitoring Tool
Annual Financial Reports
Trade Journals

Financial Newspapers

Notification Reports
Industry Sources
Trade Journals/Newspapers

external complaint

internal discovery

mergers/acquisitions

end of case

2nd appeal?

Registry

assign to attorney for pre-preliminary

notify registry of case
disposition

— e =200°3IS2
yes

notification to violator

notification to
complainant

ol

applies unfair trade
practices system and
market tests and reports
results to

merger/acquisition process
antitrust (non-merger) process

Office of Case
Evaluation

Antitrust Evaluation
Committee

Merger/Acquisitions
Evaluation Committee

antitrust (non-merger) investigation

Agency Head's
Approval

A

Committee Remedy
Recommendation




Step 8 : Incorporate Regulatory
Details into Laws and Contracts

e Should be encompassed in the law or
within the contract ?

-Highly specified law and contracts will lack flexibility and
will often need to be amended/renegotiated

 Regulatory approach and requirements should reflect a
vision of the possible future competitive environment
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Port Regulation

« Regulatory concerns when formulating a port
reform strategy

o Strategies to enhance port sector competition

e Designing a port regulatory system

e Summary and conclusions
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General Principles to Follow

e Governments : - Clear understanding of the
of the port sector
- Focus on “structural” measures to induce
competition
- Seek a balance between protecting the public
Interest and assuring a “reasonable” regulatory

system
- Focus on the transport options available to port
users
e Regulators: - Choice of the to be applied
- operations and competition
-Opportunity for affected parties to and
to
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